BZA
Board of Zoning Appeals

STAFF REPORT
UPDATE:
On May 16, 2022, the Board of Zoning Appeals began a public hearing on this request. Between the
publication deadline and the May public hearing, Zoning and Codes staff noticed the applicants
constructed an unpermitted lean-to structure on the side of their legal-nonconforming garage, which
would also require a variance. The applicants were not present during the May public hearing, and
Board members raised several questions and concerns that required their input. The board ultimately
voted 4-0 to table the item until July 18, 2022 with the following stipulations:
1. Prior to operating, an after-the-fact building permit shall be diligently pursued for all structures
as required;
2. The conditions of approval from CUP-21-00331 shall continue to be met;
3. The applicant shall be required to appear before the BZA at their July 18, 2022 meeting, or the
Variance request shall automatically be denied;
4. Prior to occupancy, all applicable State, Local, and Federal approvals shall be obtained; and,
5. An amended site plan indicating the location of the new unpermitted lean-to structure shall be
submitted.
As of June 23, 2022, the applicant has met with Zoning and Codes staff and has submitted a building
permit application, but staff is awaiting updated plans. This staff report has been updated from its May
16, 2022 version as necessary, with new text in bold underline.

ON AN APPLICATION FOR:

A VARIANCE request under the terms of the Zoning and Land Use
Regulations for the Unincorporated Territory of Douglas County, Kansas, from Jessica and Brad Tyler,
property owners, requesting a Variance to allow reductions of the required 210-foot front setback to
approximately 89 feet and the required 110-foot exterior side setback to approximately 54 feet for a
proposed carport and for accessory buildings related to a food truck business, and to allow the expansion
of a legal-nonconforming garage by ____ feet to the west for a lean-to structure, located at 1889 N 201
Diagonal Road.
APPLICANT/OWNER:
LOCATION:
AREA:
DATE OF PUBLIC HEARING:
DATE PUBLIC NOTICE PUBLISHED:
PRESENT LAND USE:

Jessica and Brad Tyler
1889 N 201 Diagonal Road, Plate 700408
two acres
May 16, 2022, 10:00 am; July 18, 2022, 10:00 am
April 26, 2022; June 28, 2022
Ag-2 – Transitional Agricultural District, used as
residential with approval issued for a small-scale
industrial use

SECTION AND REQUIREMENT OF ORDINANCE PERMITTING VARIANCE:


12-303-2.04 Dimensional Standards: Requires 60-foot base setback along a principal arterial
street and a 150-foot front and exterior side setback.
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12-303-2.04 Dimensional Standards: Requires 35-foot base setback along a minor collector
street and a 75-foot front and exterior side setback.
12-308-3.02 Structural Alterations: Allows for enlargements that do not increase the extent
of the nonconformity; does not allow expansion that is a greater encroachment into a
required setback or of nonconforming structures into the front yard.

ASSOCIATED CASE:


CUP-21-00331 – a Small Scale Industrial Use, on approximately 2.6 acres located at 1889
N. 201 Diagonal Road, Baldwin City. Submitted by Brad and Jessica Tyler, property owners
of record. The Douglas County Board of County Commissioners voted 3-0 to give final
approval for this CUP on May 18, 2022 with the following conditions:
1. To ensure the use remains small scale, the prep station shall be used for the property
owner’s food truck only, with no more than 1 employee, and customers shall not come
to the site.
2. The proposed accessory structures require approval of a variance from the Board of
Zoning Appeals.
a. If the variance is approved, the accessory structures shall be located in
compliance with any conditions placed on the variance and conditional use
permit plan shall be revised if necessary.
b. If the variance is not approved, the plans shall be revised to remove the
proposed accessory structures and relocate the washing area to an existing
structure.

DESCRIPTION OF VARIANCE REQUESTED:
The subject property is approximately two acres in size and consists of several accessory buildings, and a
legal non-conforming house and garage. The property owners, Jessica and Brad Tyler, are the proprietors
of Flatlanders Pizzeria, a food truck business. They use the property as their residence and as a staging
area for their business, which includes food preparation, dishwashing, ingredient storage, vehicle/trailer
storage (a.k.a. the “pie wagon”), and a variety of other ancillary uses. The applicants previously operated
Flatlanders Pizzeria as a restaurant in Baldwin City, but have transitioned their operations to the pie wagon
due to the COVID-19 pandemic. On April 25, 2022, a conditional use permit (CUP) was approved during a
joint meeting of the Lawrence-Douglas County Metropolitan Planning Commission and the Baldwin City
Planning Commission to allow these uses as a small-scale industrial use. One of the approved conditions
is that the applicants obtain a variance from the Douglas County Board of Zoning Appeals due to the
locations of the structures within the required setbacks. The Douglas County Board of County
Commissioners voted to give final approval for the CUP on May 18, 2022.
The front and exterior side setback variances are requested due to the unique, narrow triangular shape
of the property. Based on the current required dimensional standards, there is no buildable location on
the lot. At its widest point, the property is approximately 250 feet wide. The existing house and garage
both appear to have been constructed prior to the adoption of zoning regulations in 1966, and are thus
considered legal-nonconforming. Based on communications from the applicants, the house was originally
constructed as a gas station. The applicants are now proposing to use new accessory buildings and a
carport for their food truck business. As of site visits in April and May 2022, the accessory buildings and
an unpermitted lean-to structure used for yard equipment storage have been constructed and have not
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yet obtained the required building permits. One accessory building is already set up for pizza dough
production. Building permits will be required ex post facto and are being pursued.

VICINITY MAPS (2020)

The blue line on the image above is approximately 210 feet in length.
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STANDARDS FOR VARIANCES:
A. That the variance requested arises from such condition which is unique and which is not
ordinarily found in the same zoning district; and is created by this Resolution and not by an
action or actions of the property owner or the applicant
The unique narrow, triangular shape and relatively small size of the property limit the locations
where a building could be constructed. Based on the current required dimensional standards, no
part of the property would be outside the required setbacks.
B. Granting the variance would not adversely affect the rights of adjacent property owners or
residents
On April 25, 2022, a conditional use permit was approved during a joint meeting of the LawrenceDouglas County Metropolitan Planning Commission and the Baldwin City Planning Commission to
allow the food preparation and dishwashing operation as a small-scale industrial use. This
proposal passed unanimously and no public comments against the proposal were raised. The
Douglas County Board of County Commissioners voted to give final approval for the CUP on
May 18, 2022.
The surrounding area is used for residential, agricultural, and resource extraction purposes. The
location of the carport, lean-to structure, and accessory buildings are not anticipated cause any
substantial negative impact to the surrounding property owners or hinder any views.
C. The strict application of the regulations for which the variance is requested would constitute
unnecessary hardship upon the property owner represented in the application
The unique narrow, triangular shape and relatively small size of the property constitutes a
hardship. A strict interpretation of the regulations would forbid the construction of any new
structures on the property.
D. The variance desired would not adversely affect the public health, safety, morals, order,
convenience, prosperity, or general welfare
As mentioned previously, a conditional use permit for the food truck staging area has been
approved and the conditions of approval will serve to mitigate any negative impacts that arise.
Additionally, a structure used for storing yard equipment is a permitted use and is in keeping
with the character of the neighborhood. Staff does not anticipate any adverse impact to public
health, safety, morals, order, convenience, prosperity, or general welfare due to the presence of
these structures, provided the use remains small in scale.
E. Granting the variance desired would not be opposed to the general spirit and intent of these
Regulations
The front and exterior side setbacks are intended to provide for future road improvements
without having to demolish structures, and it is also beneficial for reducing traffic related
distractions and incidents. In this instance, the proposed carport and the new lean-to structure
continue to maintain 89 feet of distance from the center of Highway 56 and maintain a similar
distance from the existing legal-nonconforming garage. The accessory buildings in the
back/exterior side yard are screened from N 200 Road by a fence and vegetation. Staff find this
variance request to be in alignment with the general spirit and intent of the zoning regulations.

PUBLIC COMMENTS:
As of June 23, 2022, no comments have been received.

AGENCY COMMENTS:
Lawrence-Douglas County Health Department:
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My only comments are that the property owners would need to contact our office to obtain the
appropriate permits to connect the new building to the existing septic system. The minimum
setback from building to septic tank and lateral field is 10 feet. The septic system is 30 years old
and is extremely small by today’s standards. It would have to be brought up to current code
should it fail in the future.
Douglas County Building Codes:
During a past Zoom meeting with zoning and building staff present, the owners of the property
indicated they are using a small tool shed for the pizza dough mixer and the garage to house the
coolers. They did not contact our department prior to changing the use of these buildings for
their commercial endeavor. It’s unknown whether work done as part of this use change required
permits and inspections.
Also discussed was their intent to build a new building to wash dishes. The owners purchased an
off-site constructed building and placed it on the property without a permit or inspections. On
the variance site plan they drew a proposed carport on the side of the existing garage. They built
the carport without first obtaining a permit and no inspections were performed. After staff has
extended assistance in guiding them through the process in an effort to see their business
succeed, they have blatantly moved forward with construction and implementation of their
business plans without following the same protocol required for any other Douglas County
property-owner. Needless to say I don’t understand why they commenced work because they
didn’t have permission and it’s more problematic to permit and inspect projects after the fact.
Attached (see pages 6 and 7) are examples of approved methods to qualify a building for work
done without permits or inspections. Construction drawings are required to be submitted with
the building permit application for the moved-in building and the carport. We will walk through
the small tool shed and garage to determine what if anything is needed.
As of June 23, 2022, no additional comments have been received.

STAFF RECOMMENDATION
County Staff recommend approval of the variance request from Jessica and Brad Tyler, property owners,
requesting a Variance to allow reductions of the required 210-foot front setback to approximately 89 feet
and the required 110-foot exterior side setback to approximately 54 feet for a proposed carport and for
accessory buildings related to a food truck business, and to allow the expansion of a legal-nonconforming
garage by ____ feet to the west for a lean-to structure, located at 1889 N 201 Diagonal Road, with the
following stipulations:
1. This variance shall apply only for a 10-foot by 20-foot carport, lean-to structure attached to the
garage, and accessory buildings related to a food truck business. Any other structures shall comply
with the adopted zoning regulations or another variance shall be obtained from the Douglas
County Board of Zoning Appeals;
2. All development shall adhere to the regulations set forth in the Douglas County Sanitary Code, as
applicable;
3. An after-the-fact building permit shall be obtained for all structures as required, and;
4. The conditions of approval from CUP-21-00331 shall continue to be met.
Prepared by: Karl Bauer, County Planner
Date: June 23, 2022
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